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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 

 1.  TIME:  9:00   CASE#: MSC14-02082 
CASE NAME: UECKER VS. NG 
HEARING ON MOTION FOR EARNINGS WITHHOLDING ORDER TO CHARGE SPOUSE 
FILED BY SUSAN L. UECKER 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion for an earnings withholding order as to the earnings of defendant 
Ng’s wife, Lexie Iku Endo Ng, is granted. 
 

  

 2.  TIME:  9:00   CASE#: MSC14-02082 
CASE NAME: UECKER VS. NG 
HEARING ON MOTION FOR ASSIGNMENT ORDER AND ORDER RESTRAINING DEBTOR 
FILED BY SUSAN L. UECKER 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion for an assignment order and restraining order is granted. 
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 3.  TIME:  9:00   CASE#: MSC15-00422 
CASE NAME: CLARK VS. QASSEM 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY SETERUS, INC. 
* TENTATIVE RULING: * 
 
Before the Court is an unopposed motion for summary judgment filed by Defendant/Cross-

Defendant Seterus, Inc.  The MSJ relates to the third amended complaint filed by Frank Clark 

and Bruce Clark (by and through their guardian ad litem, Tracy Clark) as well as the Cross-

Complaint of Classic Realty Consultants, Inc.  The TAC alleges claims for negligence and 

premises liability. The Cross-Complaint alleges causes of action for declaratory relief, complete 

indemnity, and equitable contribution. 

For the following reasons, the unopposed MSJ is granted. 

Standard 

Code of Civil Procedure § 437c(o)(1) and 437c(p)(2) provide the relevant legal standard for 
deciding the MSJ.  Section 437c(o)(1) provides, in relevant part: 

A cause of action has no merit if one or more of the elements of the cause of 
action cannot be separately established, even if that element is separately 
pleaded. 

Section 437c(p)(2) provides, in relevant part: 

A defendant or cross-defendant has met his or her burden of showing that a 
cause of action has no merit if that party has shown that one or more elements of 
the cause of action, even if not separately pleaded, cannot be established, or that 
there is a complete defense to that cause of action. Once the defendant or cross-
defendant has met that burden, the burden shifts to the plaintiff or cross-
complainant to show that a triable issue of one or more material facts exists as to 
the cause of action or a defense thereto. The plaintiff or cross-complainant shall 
not rely upon the mere allegations or denials of its pleadings to show that a 
triable issue of material fact exists but, instead, shall set forth the specific facts 
showing that a triable issue of material fact exists as to that cause of action or a 
defense thereto.  

The party moving for summary judgment has the burden of persuasion to show there is no 
triable issue of material fact and thus it is entitled to judgment as a matter of law.  (Aguilar v. 
Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)  Only if the moving party successfully meets 
this burden does the burden shift to the opposing party to make its own prima facie showing of 
the existence of a triable issue of material fact.  (Ibid.; see also Chern v. Bank of America (1976) 
15 Cal.3d 866, 873.)  Even though the instant MSJ is unopposed, the Court cannot grant 
summary judgment unless defendant meets its initial burden.  (See Johnson v. Superior Court 
(2006) 143 Cal.App.4th 297, 305 [trial court order granting summary judgment reversed despite 
lack of timely-filed declaration that was proper under CCP § 2015.5 because unless defendant 
meets his initial burden, summary judgment cannot be granted “even if the opposing party does 
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not respond sufficiently or at all.”].)  The scope of the defendant’s initial burden is defined by the 
pleadings.  (See 580 Folsom Assocs. v. Prometheus Dev. Co. (1990) 223 Cal.App.3d 1, 18.) 

Factual Background 

On or about March 20, 2006 defendant Asaad Qassem was granted title to the real property 

located at 1505, 1507, 1513, and 1515 7th Street, Oroville, through a grant deed.  (UMF 1.)  On 

October 19, 2007 Asaad Qassem obtained a loan secured against the property by a deed of 

trust.  (UMF 2.)  On May 23, 2012 a Notice of Default was recorded against the subject property 

as a consequence of Asaad Qassem’s default.  (UMF 3.)  On February 14, 2014 the beneficial 

interest in the deed of trust was assigned to Federal National Mortgage Association.  (UMF 4.)  

Defendant Seterus began servicing the loan in February 2014.  (UMF 12.) 

On November 30, 2014, plaintiffs were visiting their uncle Brandon Qassem at the subject 

property when they were injured by an explosion caused by butane honey oil (concentrated 

cannabis) laboratory located inside the subject property.  (UMF 39.)  At the time of the incident, 

Asaad Qassem was the owner of the subject property.  (UMF 13.)  

On August 10, 2012, Asaad Qassem filed a petition for chamber 13 bankruptcy.  (UMF 14.)  

Seterus filed a motion for relief from the automatic stay in the bankruptcy case, which the 

bankruptcy court granted.  (UMF 15, 16.)  Seterus’s policy for secured loans in bankruptcy is to 

contract the bankruptcy debtor’s attorney to request permission to secure and maintain the 

property.  (UMF 17.)  However, Seterus has an additional policy that if a property in bankruptcy 

is occupied, Seterus cannot take any action toward that property.  (UMF 19.)  Seterus attempted 

to secure the property, but was unable to get permission to secure and maintain the property 

from bankruptcy counsel for Asaad Qassem.  (UMF 23.) 

In 2014 Seterus used Safeguard for property preservation services for the subject property 

under a written contract.  The contract was not made for the intended benefit of Plaintiffs.  (UMF 

28.)  During the bankruptcy Seterus ordered no contract bankruptcy inspections of the property 

through Safeguard.  (UMF 32.)  Once the property was no longer in bankruptcy, Seterus 

informed Safeguard to begin “the standard initial property preservation protocol”.  (UMF 35.)  

However, because the property was occupied (by Brandon Qassem and his wife), Safeguard’s 

contractors could not perform any work to secure the Subject Property.  (UMF 36-38.)  The 

explosion which injured plaintiffs occurred on November 30, 2014.  (UMF 39.) 

Analysis 

Negligence / Premises Liability 

“The elements of a negligence claim and a premises liability claim are the same: a legal duty of 

care, breach of that duty, and proximate cause resulting in injury.”  (Kesner v. Superior Court 

(2016) 1 Cal.5th 1132, 1158.) 

Here, the alleged duty is as between Seterus, a loan servicer that secures and maintains 

property of bankrupt debtors and two minors who were visiting their uncle at the subject 

property.  Whether Seterus has a duty to plaintiffs “is a question of law to be resolved by the 
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court.”  (Artiglio v. Corning Inc. (1998) 18 Cal.4th 604, 614 [quoting Bily v. Arthur Young & Co. 

(1992) 3 Cal.4th 370, 397].) 

As a general matter, there is no duty to act to protect others from the conduct of third parties.  

(Tarasoff v. Regents of University of California (1976) 17 Cal.3d 425, 435; see also Paz v. State 

of California (2000) 22 Cal.4th 550, 558; Williams v. State of California (1983) 34 Cal.3d 18, 23.)  

Courts have recognized exceptions to this rule, such as the “special relationship” doctrine. 

While the common law concept of special relationships includes, among others, the relationship 

between a “landowner or possessor and person coming on the land”, a special relationship also 

may arise out of a statutory or contractual duty, or out of “a voluntary assumption of a duty upon 

which a person reasonably relies”.  (Seo v. All-Makes Overhead Doors (2002) 97 Cal.App.4th 

1193, 1203.)  “If a special relationship arises out of a contractual duty, the duty is owed not only 

to the parties to the contract but also to those persons intended to be benefited by the 

performance of the contract.”  (Ibid.) 

As the California Supreme Court recently reaffirmed:  

The test for determining the existence of such an exceptional duty to third parties 

is set forth in the seminal case of Biakanja, supra, 49 Cal.2d at page 650, as 

follows: “The determination whether in a specific case the defendant will be held 

liable to a third person not in privity is a matter of policy and involves the 

balancing of various factors, among which are [1] the extent to which the 

transaction was intended to affect the plaintiff, [2] the foreseeability of harm to 

him, [3] the degree of certainty that the plaintiff suffered injury, [4] the closeness 

of the connection between the defendant's conduct and the injury suffered, [5] the 

moral blame attached to the defendant’s conduct, and [6] the policy of preventing 

future harm.” 

(Centinela Freeman Emergency Medical Associates v. Health Net of California, Inc. (2016) 

1 Cal.5th at 994, 1013-14.) 

Courts examine the Biakanja factors to determine whether to impose on defendant “an 

exceptional duty to third parties”.  (Centinela, 1 Cal.5th at 1013.) 

The undisputed material facts do not support finding a special relationship between plaintiffs and 
Defendant Seterus.  It is undisputed that Seterus was the loan servicer for the loan secured by 
the Subject Property.  (UMF 11, 12.)  There is no evidence that the loan transaction or Seterus’s 
actions as a loan servicer was intended to benefit plaintiffs.  Neither do the undisputed material 
facts support a finding that the contract between Seterus and Safeguard was intended to benefit 
Plaintiffs.  (UMF 28.) 

Additionally, it was not foreseeable that plaintiffs would be injured by a drug lab explosion on the 
subject property.  The undisputed facts establish that any storage or manufacturing of butane 
honey oil at the subject property was unknown to the owner of the property Asaad Qassem 
(UMF 46), Brandon Qassem’s wife Angela Qassem who lived at the property (UMF40-42), and 
Brandon Qassem’s mother Diana Jordan who visited the property (UMF 47-49).  The 
investigating officer of the accident testified that the marijuana used in the butane honey oil lab 
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was in a locked room in the residence.  (UMF 54.)  It is not reasonably foreseeable to Seterus, 
which never visited the property at all, that plaintiffs would be injured there due to a secret, 
hidden, and illegal drug lab. 

Although it is undisputed that plaintiffs suffered injury, in the absence of any direct connection to 
Seterus’s conduct this factor does not support a duty.  

Next, the connection between the defendant’s conduct and the injury suffered is derivative of the 
duty question: the undisputed direct cause of plaintiff’s injuries was the explosion of Brandon 
Qassem’s drug lab, the existence of which was unknown to Seterus.  This factor does not 
support a duty. 

There is also no evidence of moral blame:  There is no suggestion (or evidence) of bad faith or 
reckless indifference to third parties such as plaintiffs.  

Finally, policy of preventing future harm does not appear to be a significant factor.  It is unclear 
how imposing a duty of care to third parties on a loan servicer over property it secures and 
maintains during a debtor’s bankruptcy would further a policy of preventing clandestine drug 
labs. 

The factors identified in Biakanja weigh against the imposition of a duty on Seterus to plaintiffs. 

 Cross-Complaint 

Because Seterus does not owe a duty to plaintiffs, it is entitled to summary judgment on Class 

Realty’s cross-complaint for indemnity.  There can be no indemnity without liability.  (Munoz v. 

Diaz (1983) 141 Cal.App.3d 420, 425.)  “Unless the prospective indemnitor and indemnitee are 

jointly and severally liable to the plaintiff there is no basis for indemnity.”  (Allis-Chalmers Corp. 

v. Superior Court (1985) 168 Cal.App.3d 1155, 1159 [citing Munoz].)  Here, Seterus has 

demonstrated that it does not owe a duty to plaintiffs, and therefore has no liability.  As a 

consequence, Classic Realty is not entitled to obtain indemnity from Seterus.  (Moreover, 

Classic Realty has itself been dismissed from the case on summary judgment in its favor.) 

  

 4.  TIME:  9:00   CASE#: MSC17-00330 
CASE NAME: CRUZ VS. LAS MONTANAS 
HEARING ON MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT 
FILED BY FRANCISCA CRUZ 
* TENTATIVE RULING: * 
 
The motion for preliminary approval of class action settlement is granted.  Counsel are 
requested to meet and confer as to an appropriate date for calendaring the final approval 
hearing. 
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 5.  TIME:  9:00   CASE#: MSC18-01240 
CASE NAME: ROSARIO VS. SEKK INVESTMENTS 
HEARING ON MOTION FOR SANCTIONS AGAINST DEFT SEKK INVESTMENTS LLC 
FILED BY RICARDO ROSARIO 
* TENTATIVE RULING: * 
 
Plaintiffs’ motion for sanctions under Code of Civil Procedure §§ 128.5 and 437c(j) is denied.  
The motion, filed more than a month before the hearing of SEKK’s summary judgment motion, 
was unsupportable even when filed – and it became entirely baseless in light of the Court’s 
analysis in denying that summary judgment motion.  It shouldn’t have been filed, and it should 
have been withdrawn. 
 
On its own motion, the Court issues an Order to Show Cause why it should not order sanctions 
against plaintiffs’ attorneys under Code of Civil Procedure § 128.5(f)(1)(C).  The OSC is set for 
October 9, 2020, at 9:00 a.m.  Plaintiffs’ counsel may file and serve a response to the OSC by 
October 2.  SEKK may, if it wishes, file a declaration by that date stating its costs and fees 
incurred in opposing this motion. 
 

  

 6.  TIME:  9:00   CASE#: MSC19-00409 
CASE NAME: HOWARD VS. HONG 
HEARING ON MOTION TO STRIKE THE 1st Amended COMPLAINT 
FILED BY HYOUNG HONG 
* TENTATIVE RULING: * 
 
Defendants moved to strike the prayers for punitive damages and attorney fees from plaintiffs’ 
first amended complaint.  In response, plaintiffs expressly offered to strike those very provisions, 
proffering a proposed second amended complaint accordingly, and a stipulation to its filing.  
Defendants’ counsel unaccountably refused the stipulation, apparently demanding some further 
assurances that went beyond the scope of their own motion and beyond what could have been 
obtained from the Court on that motion. 
 
Defendants’ motion is accordingly denied, conditioned on plaintiffs filing the second amended 
complaint as proposed.  Plaintiffs are given leave of court for that purpose.  Defendants’ counsel 
are advised to stop playing games and wasting the Court’s time. 
 

  

 7.  TIME:  9:00   CASE#: MSC19-00910 
CASE NAME: CRITICAL WELD INSPECTIONS VS. HAYES 
HEARING ON MOTION TO STRIKE ALLEGATIONS IN PLAINTIFF’S CORRECTED 
2nd Amended COMPLAINT  /  FILED BY GALEN G. HAYES, GALEN G. HAYES 
* TENTATIVE RULING: * 
 
Defendants move to strike numerous allegations from the SAC on the basis that the relevant 
statutes of limitations have run for the recovery of some of the damages related to broker fees 
paid during certain years, and because some the fees (2013-2014) are not alleged to have 
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increased from prior years.  Defendants argue that plaintiff has failed to plead facts sufficient to 
invoke the discovery rule because plaintiff was on notice of the existence of the fees. 

This motion is moot for now in light of the sustaining of the demurrer (Line 8).  For future 
reference, however, the Court notes that defendant doesn’t contend that limitations bars any 
asserted cause of action in its entirety – only that some of the damages sought may be time-
barred.  Assuming that to be true, however, it doesn’t follow that the allegations should be 
stricken.  The facts alleged may be relevant to the non-time-barred portions of the claims even if 
the time-barred facts would not themselves support any recovery. 

  

 8.  TIME:  9:00   CASE#: MSC19-00910 
CASE NAME: CRITICAL WELD INSPECTIONS VS. HAYES 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY GALEN G. HAYES, GALEN G. HAYES 
* TENTATIVE RULING: * 
 
For the following reasons, the Court sustains the demurrer as to all causes of action, with 
leave to amend.  Plaintiff may file and serve a third amended complaint by October 9. 

Factual Background 

Plaintiff Critical Weld Inspections alleges that upon its formation in or about 2004, it orally 
contracted with defendants Galen G. Hayes and Hayes Insurance Agency, for defendants to 
serve as a Broker/Agent and provide plaintiff with insurance.  (Corrected Second Amended 
Complaint (SAC), ¶10.)  Defendants orally agreed to provide insurance brokerage services to 
procure various types of requested insurance at the lowest price for plaintiff.  (SAC, ¶10.)  
Defendant Hayes would submit quotes for coverage identifying the types of coverage for each 
policy, its limits, and total annual costs and, upon plaintiff’s acceptance, would provide an 
invoice for payment.  (SAC, ¶10.)  Renewed policies would issue thereafter for the following 
year. (SAC, ¶10.) 

In approximately mid-2018 plaintiff became concerned that its insurance premiums had steadily 
increased, and it obtained a review by an independent broker of policies and premiums paid by 
plaintiff from 2013 to 2017.  (SAC, ¶11.)  The review revealed that plaintiff had been charged 
over $136,000.00 in ever increasing, unstated and undisclosed broker fees by defendants.  
(SAC, ¶¶11, 17.)  Plaintiff submitted a claim to the Insurance Commissioner in June 2018.  
(SAC, ¶12.)  In or about July 2018, plaintiff requested information and documentation of 
insurance premiums paid by plaintiff between 2013 and 2018.  (SAC, ¶13.)  Defendants 
responded with the information, stating the premiums included “all taxes, policy fees and 
endorsements”.  (SAC, ¶13.)  Plaintiff forwarded the information to the Department of Insurance 
in July 2018.  (SAC, ¶14.) 

Plaintiff filed this action on May 3, 2019.  It later filed first and second amended complaints, 
followed by a corrected SAC on January 31, 2020.  The SAC alleges five causes of action: 
(1) Breach of Contract, (2) Breach of Implied Covenant of Good Faith and Fair Dealing, 
(3) Breach of Fiduciary Duty, (4) Negligence Per Se, and (5) Unfair Business Practices. 
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Having attempted to meet and confer with plaintiff pursuant to Code of Civil Procedure § 430.41, 
defendants now demur to all five causes of action on the basis that the SAC fails to state facts 
sufficient to constitute a cause of action.  

Discussion 

To withstand a demurrer, a complaint requires only a “statement of facts constituting the cause 
of action, in ordinary and concise language.”  (Code of Civil Procedure § 425.10(a)(1).)  A court 
assessing a demurrer accepts as true the facts pleaded in the complaint, but disregards 
contentions, deductions and conclusions of fact or law.  (Blank v. Kirwan (1985) 39 Cal.3d 311, 
318; Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 962, 966-67.)  The Court gives the 
complaint a reasonable interpretation, reading it as a whole and its parts in their context.  
(Blank, 39 Cal.3d at 318.)  The complaint must be “liberally construed, with a view to substantial 
justice between the parties.”  (Code of Civil Procedure § 452.)  

If the plaintiff shows a reasonable possibility that a defect in the complaint can be cured by 
amendment, a court must permit amendment.  (Aubry, 2 Cal.4th at 967, citing Blank v. Kirwan, 
39 Cal.3d at 318.)  

(1) Breach of Contract 

To plead a breach of contract, a plaintiff must allege: (1) the existence of the contract, 
(2) plaintiff's performance or excuse for nonperformance, (3) defendant's breach, and (4) the 
resulting damages to the plaintiff.  (Oasis West Realty, LLC v. Goldman (2011) 51 Cal.4th 811, 
821.) 

Aside from raising various defenses not proper for resolution on demurrer, defendants argue 
that the alleged agreement to provide insurance at the lowest price is too vague to be enforced 
by this Court, and even if sufficiently enforceable, there is no “nexus” alleged between the 
nondisclosure of broker fees and the defendants failing to provide insurance at the lowest price. 
As a result, plaintiff fails to allege a breach and causation.  

The Court rejects the contention of fatal indefiniteness.  There is nothing vague, indefinite, or 
unenforceable about a contractual promise to procure an insurance policy with a stated scope of 
coverage at the lowest price commercially available.  The SAC is a little indefinite as to whether 
the “lowest cost” means the lowest premium as such, or the lowest total net cost including fees, 
taxes, and such – an ambiguity that plaintiff may want to clarify.  But either allegation would 
provide a sufficiently definite promise to support a breach-of-contract cause of action. 

The problem, though, is a mismatch between the contractual duty alleged, and the conduct 
asserted to be a breach of contract.  The contractual promise adduced is to provide insurance at 
the lowest available cost.  But the SAC does not allege that defendants failed to do that in any 
respect.  It does not allege, for example, that a different policy was available from a different 
carrier, providing the same coverage at either a lower premium or a lower total cost (including 
broker fees). 

What is alleged is that defendants did not sufficiently identify the amount, or flag the increases, 
in their own broker fees.  Defendants argue that the exhibits attached to the complaint constitute 
exactly such disclosure, in that the arithmetic can be reverse-engineered – a debatable 
proposition that can be taken up at a different time if necessary.  For now, however, it suffices to 
point out that even if it’s true that defendants failed to disclose their own rising broker fees, that 
does not in itself constitute a breach of the asserted contractual duty to provide the lowest-cost 
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coverage available.  Plaintiff alleges, for example, that “[b]y failing to disclose to Plaintiff that the 
increased Premiums paid for its required insurance needs were, on information and belief, the 
result of increased broker fees, Defendants breached their agreement with Plaintiff to provide 
insurance coverage at the best possible rates.”  (SAC ¶26.)  But that just doesn’t follow.  How 
does nondisclosure of increased broker fees prove that the policies weren’t the cheapest 
available?  It doesn’t even allege that the increased broker fees were themselves illegitimate or 
improper in any respect. 

In its opposition brief, plaintiff hints that its real contention is that defendants steered plaintiff into 
the policies that paid the highest broker fees to themselves, rather than into the policies that 
would cost the least to plaintiff.  That, if alleged and true, would appear to amount to a breach of 
the alleged contractual duty.  But it’s not alleged anywhere in the SAC.  On the contrary, the 
present allegations are equally consistent with the hypothesis that even if the broker fees were 
rising or undisclosed or both, the insurance provided was still the lowest-cost coverage 
available.  On that hypothesis, where’s the breach of a contractual promise? 

(2) Breach of Implied Covenant of Good Faith and Fair Dealing 

The elements of this cause of action are (1) an underlying contract, (2) which is breached by the 
defendant, (3) who then denies liability by asserting that the contract does not exist, (4) in bad 
faith and (5) without probable cause for such denial.  (Careau & Co. v. Security Pacific Business 
Credit, Inc. (1990) 222 Cal.App.3d 1371, 1401.)  The allegations “must show that the conduct of 
the defendant, whether or not it also constitutes a breach[…], demonstrates a failure or refusal 
to discharge contractual responsibilities, prompted not by an honest mistake, bad judgment or 
negligence but rather by a conscious and deliberate act, which unfairly … [deprives the other 
party] of the benefits of the agreement.” (Id. at 1395.) 

As discussed above, plaintiff has not sufficiently alleged an underlying breach of contract claim.  
Accordingly, the demurrer is sustained with leave to amend as to this cause of action. 

(3) Breach of Fiduciary Duty 

Ordinarily, the elements of a cause of action for breach of fiduciary duty are the existence of a 
fiduciary relationship, breach of fiduciary duty, and damages.  (Oasis West Realty, LLC v. 
Goldman (2011) 51 Cal.4th 811, 820.)  

Defendants demur to the cause of action for breach of fiduciary duty, arguing that there is no 
fiduciary relationship that would permit such a claim.  However, courts have outlined duties that 
are fiduciary in nature when it comes to insurance brokers.  For example, a fiduciary duty 
appears to exist as to handling the money paid or returned for premiums on policies.  (Hydro-
Mill Co., Inc. v. Hayward, Tilton & Rolapp Ins. Associates, Inc. (2004) 115 Cal.App.4th 1145, 
1158.) 

Courts have reconciled the rule to be that insurance brokers owe a limited duty to their insured 
clients.  (Mark Tanner Constr. v. Hub Internat. Ins. Servs. (2014) 224 Cal.App.4th 574, 584, 
internal citations omitted.)  This duty is “to use reasonable care, diligence, and judgment in 
procuring the insurance requested by an insured.”  (Ibid.)  Hence, there is no breach of duty 
unless “(a) the broker misrepresents the nature, extent or scope of the coverage being offered 
or provided, (b) there is a request or inquiry by the insured for a particular type or extent of 
coverage, or (c) the broker assumes an additional duty by either express agreement or by 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   09/18/20 

 
 

- 10 - 

holding himself out as having expertise in a given field of insurance being sought by the 
insured.”  (Mark Tanner, 224 Cal.App.4th at 586.) 

Here, as defendants point out, plaintiff does not claim defendants mishandled funds submitted 
for premium payments.  Instead, plaintiff alleges that defendants breached their fiduciary duties 
“by routinely failing to inform plaintiff of increased broker fee charges.”  (SAC, ¶42.)  This 
allegation does not fall within the specific categories of duties imposed upon defendants unless 
it qualifies as a breach of a duty to which they expressly agreed.  As discussed above, 
defendants are alleged to have expressly agreed to procure insurance at the lowest price, not to 
disclose broker fees.  If it were alleged that defendants undertook to use their expertise to 
minimize plaintiff’s insurance costs, but instead steered plaintiff into higher-priced policies for 
defendants’ own benefit, that might state a fiduciary duty claim on the basis of an assumed duty.  
But as noted above, the SAC alleges no such thing. 

(4) Negligence Per Se 

Defendants argue that this cause of action fails because § 669(a) of the Evidence Code 
provides an evidentiary presumption, not a cause of action, and because the statute cited by 
plaintiff, Insurance Code section 1623, only applies to consumers and to consumer insurance 
policies, not the policies or plaintiff here. 

Plaintiff concedes that § 1623 does not apply, and that negligence per se is not a cause of 
action, but argues leave to amend is warranted as it alleges defendants failed to use reasonable 
care, diligence, and judgment in procuring the insurance requested by its client.  

The demurrer to this cause of action is sustained with leave to amend. 

(5) Unfair Business Practices 

California’s unfair competition law prohibits any unlawful, unfair, or fraudulent business act or 
practice.  (Bus. & Prof. Code §§ 17200 et seq.)  A claim may be brought under the unfair 
competition law by a person who has suffered injury in fact and has lost money or property as a 
result of unfair competition.  (Bus. & Prof. Code § 17204.)  Because § 17200 is written in the 
disjunctive, it establishes three varieties of unfair competition–acts or practices which are 
unlawful, or unfair, or fraudulent.  (Cel-Tech Communications, Inc. v. Los Angeles Cellular Tel. 
Co. (1999) 20 Cal.4th 163, 180.)  

As noted, plaintiff appears to concede that § 1623 does not apply, eliminating any argument as 
to unlawful activity here.  

Defendants also argue that no fraudulent or unfair behavior is alleged.  Again, that is not now 
alleged, though plaintiff apparently thinks it can be alleged by amendment. 
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 9.  TIME:  9:00   CASE#: MSC19-01232 
CASE NAME: NEFERTARI VS. GRUPE MANAGEMENT 
HEARING ON MOTION TO COMPEL NONPARTY PITTSBURG POLICE DEPARTMENT 
FILED BY NEFERTARI S. 
* TENTATIVE RULING: * 
 
Plaintiffs move for a court order that the Pittsburg Police Department should produce its police 
report on the subject incident, conditioned on the report being used only in connection with this 
case.  The motion is stipulated to by the parties and unopposed by the PPD, which however is 
acting correctly in insisting on a court order.  The motion is therefore granted. 
 

  

10.  TIME:  9:00   CASE#: MSC19-01570 
CASE NAME: ABRAHAMS VS. HAMPTON 
HEARING ON MOTION TO COMPEL DISCOVERY RESPONSES FROM DEFENDANT 
FILED BY HARRY ABRAHAMS 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to compel discovery responses from defendant Hampton, and to deem matters 
admitted, is granted in part. 
 
The motion is denied insofar as it requests that matters be deemed admitted.  Hampton has 
served responses to the requests for admission before the hearing date of the motion. 
 
As for the other discovery, however, the motion is granted.  Hampton states that he served 
responses to all such requests earlier this week.  That’s better than no responses, but it’s still 
insufficient.  By missing the original response deadlines by a considerable margin, Hampton has 
waived the right to object to any of the interrogatories or document requests.  His served 
responses, however, make numerous objections.  Moreover, while he has served written 
responses to the document requests, there is no claim that he has actually produced any of the 
documents called for. 
 
Accordingly, defendant Hampton must serve responses to plaintiff’s first set of form 

interrogatories; first set of special interrogatories; and first set of document requests (all served 

on or about May 8, 2020), without objections and with verifications, within 30 days following 

service of the Order After Hearing hereon.  Hampton must also produce all such documents 

within 35 days following service of the Order After Hearing hereon. 

Sanctions are awarded in the amount of $760, payable by Hampton to counsel for plaintiff within 
30 days following service of the Order After Hearing hereon.  Even if Hampton’s belated 
responses were adequate, it would be readily apparent that it took this motion to induce him to 
serve them. 
 
Finally, the Court draws the attention of Hampton’s attorney to the requirements that all exhibits 
must be tabbed. 
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11.  TIME:  9:00   CASE#: MSC19-01769 
CASE NAME: VAEA VS. MARRA 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR ADJUDICATION 
FILED BY VEISINIA VAEA 
* TENTATIVE RULING: * 
 
Before the Court is plaintiff's motion for summary judgment, or in the alternative, motion for 
summary adjudication.  The motion is denied, because it does not present issues that may be 
decided on summary judgment or adjudication under Code of Civil Procedure § 437(c). 

A plaintiff may move for summary judgment if plaintiff contends there is "no defense to the 
action", that the papers show "there is no triable issue of material fact and that the moving party 
is entitled to judgment as a matter of law".  (§ 437c(a)(1) and (c).)  A plaintiff meets her burden 
on summary judgment if plaintiff "'has proved each element of the cause of action entitling' [her] 
to judgment on that cause of action."  (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 
849.) 

A motion for summary adjudication under § 437c(f)(1) can be granted only "if it completely 
disposes of a cause of action, an affirmative defense, a claim for damages, or an issue of duty."  
(See also Nazir v. United Airlines, Inc. (2009) 178 Cal.App.4th 243, 251.)  Where summary 
adjudication is sought, California Rule of Court 3.1350(b) provides that "the specific cause of 
action, affirmative defense, claim for damages, or issues of duty must be stated specifically in 
the notice of motion and be repeated, verbatim, in the separate statement of undisputed 
material facts."  (CRC 3.1350(b) [emphasis added].)  (See also CRC 3.1350(d)(1) [separate 
statement of undisputed material facts "must separately identify: (A) Each cause of action, claim 
for damages, issue of duty, or affirmative defense that is the subject of the motion; and (B) Each 
supporting material fact claimed to be without dispute with respect to the cause of action, claim 
for damages, issue of duty, or affirmative defense that is the subject of the motion."].) 

These rules make it generically difficult for a plaintiff, seeking damages, to obtain summary 
judgment or adjudication, because the plaintiff must establish to a summary judgment standard 
not only that the defendant is liable, but also the amount of damages or other relief.  Even if 
liability is entirely clear on the undisputed facts, no summary judgment can be granted unless 
the amount of damages is also established beyond any factual dispute. 

Plaintiff's motion does not comply with these procedural requirements.  Plaintiff alleges five 
causes of action in her complaint, including (1) wage theft (Labor Code §§ 1450 et seq. and 
1194) for failure to pay overtime; (2) failure to pay minimum wage for all hours worked (violation 
of Labor Code §§ 1194 and 1197); (3) a claim for liquidated damages for failure to pay the 
minimum wage (Labor Code § 1194.2); (4) a claim for "wait time" penalties (Labor Code §§ 201, 
202, and 203); and (5) violation of the Unfair Competition Law, Business & Professions Code 
§§ 17200 et seq.  But plaintiff’s moving papers, including her Statement of Undisputed Material 
Facts, are not keyed or directed at any particular cause of action, as would be required for 
summary adjudication.  Nor does she parse through her several causes of action to establish 
that she is entitled to judgment on her entire complaint, as would be required for summary 
judgment.  To take only the most obvious example of the latter, where is the demonstration that 
plaintiff is entitled to judgment on her UCL count? 
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Even if the Court were to do plaintiff’s lawyering for her and construe her motion as one for 
summary adjudication on one or more particular causes of action, the motion would be defeated 
by the observation that even if defendants are liable, plaintiff has not established without dispute 
what amount of damages or other relief is due to her.  Without getting too much into detail, 
it suffices to observe that all of plaintiff’s calculations are keyed to what she says was her 
contractual daily rate of compensation.  But she is unable to say with precision just what her 
daily rate was for at least much of the period at issue.  Her moving papers state two different 
rates ($180 and $200), while her reply brief retreats to yet a third rate ($170). 

For these reasons, the present motion must be denied as not permitted by § 437c. 

Having said that, however, the Court observes that there certainly do appear to be interesting 
and controlling issues of law presented in the case, starting with the central issue of whether 
plaintiff’s status as the decedent’s “employee” can be negated on the basis of the decedent’s 
asserted lack of mental acuity.  There are a number of other legal issues debated in these briefs 
which appear, at least at first cut, to be matters that can be decided on legal briefing without 
resolution of disputed factual issues.  The summary judgment procedure, with the restrictions 
imposed by § 437c, does not lend itself readily to early resolution of such legal issues, unless 
via the stipulation procedure of § 437c(t).  Nevertheless, it appears to the Court that it may be 
not only advantageous, but affirmatively necessary, for the Court to rule on these legal issues 
before any trial in the case could be contemplated.  If there is to be a live-witness trial (whether 
jury or bench), it will be necessary for both sides and the Court to have an understanding going 
into that trial of what legal principles and parameters govern the claims to be tried.  (And trial 
aside, the Court is of the view that (1) a definitive ruling on important legal issues in the case 
may well foster settlement possibilities, and (2) with the law settled, it may well turn out that live-
witness trial could be unnecessary or very limited because most or all of the case would be a 
matter of crunching the timesheets and documents at that point.) 

Accordingly, despite the denial of this motion on procedural grounds, the Court encourages the 
attorneys to meet and confer with a view to identifying controlling or important legal issues that 
need to be decided in this case.  They should also try to agree, if they can, on an appropriate 
procedural method of teeing those issues up for the Court’s decision, whether within the 
parameters of § 437c(t) or simply by agreeing to submit the issue(s) on a briefing schedule. 

The Court further predicts that even if the parties cannot stipulate to something of this kind, it is 
likely that the Court itself will craft some method of reaching necessary legal decisions before 
trial is commenced, such as by ordering trial briefs addressing issues in limine and/or 
instructional issues. 

These topics can be discussed at the CMC now set for November 17, it being remembered that 
CMC means “case management conference.”  Managing will be done. 

Finally, the Court observes that the parties have been rather hit-or-miss in complying with the 
requirements for tabbing of attached exhibits.  This makes the Court’s job a good deal harder, 
and should get better attention in the future. 
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12.  TIME:  9:00   CASE#: MSC20-00310 
CASE NAME: STROPE VS. MILLAR 
HEARING ON MOTION TO COMPEL PLAINTIFF'S RESPONSES TO DISCOVERY 
FILED BY JANELLE MILLAR 
* TENTATIVE RULING: * 
 
This motion has been withdrawn. 
 

  

13.  TIME:  9:00   CASE#: MSC20-00407 
CASE NAME: SCHON VS. VALORY 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY STEVEN B. SMITH 
* TENTATIVE RULING: * 
 
The demurrer is continued to September 25 so that it can be considered together with another 
demurrer filed in this case. 
 

  

14.  TIME:  9:00   CASE#: MSC20-00642 
CASE NAME: HELIX ELECTRIC VS. SCM CONSTRUCTION 
HEARING ON MOTION TO CONSOLIDATE 
FILED BY SHAPELL DEER CREEK, LLC 
* TENTATIVE RULING: * 
 
Defendant Shappell moves to consolidate several actions arising out of a construction project.  
Shappell’s reply refers to an objection filed by Shoreline Builders, but the Court has seen none. 
 
The motion is granted, but with one important caveat, which may or may not address 
Shoreline’s concerns.  The Court agrees that all actions raising substantive issues about 
construction performance or defects should be consolidated into one case.  However, if any of 
the actions filed by subcontractors or materials providers are simply collection matters with no 
allegations in either direction of incomplete or defective work, those matters should not be 
consolidated but should proceed independently.  If there are any actions fitting that description, 
counsel should meet and confer to exclude them from the consolidation Order After Hearing. 
 

  

15.  TIME:  9:00   CASE#: MSC20-00642 
CASE NAME: HELIX ELECTRIC VS SCM CONSTRUCTION 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
See Line 14.  There is a motion on calendar in two weeks for judicial reference; the Court invites 
the parties’ views on that topic, and if they agree, requests that they meet and confer to identify 
an appropriate referee and to discuss the terms of the reference. 
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16.  TIME:  9:00   CASE#: MSC20-00898 
CASE NAME: BARKER VS. COHEN 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY LESLIE MIDDLETON, STEPHEN COHEN, D.D.S. 
* TENTATIVE RULING: * 
 
Defendants’ demurrer to the complaint is sustained without leave to amend.  Defendants 
should prepare a judgment separate from the order after hearing. 
 
The demurrer is substantively unopposed.  Plaintiff has filed an opposition that raises only 
frivolous technical nits about the form of the papers, but makes no attempt to address the 
substance of the demurrer. 
 
Plaintiff had previously filed a suit against Panda Restaurant Group for alleged dental injury from 
something in his food.  The sole factual allegation made in the present complaint is that 
defendant Middleton, acting on direction of defendant Cohen, filed a false declaration in support 
of Panda’s motion to dismiss, concerning whether plaintiff had complied with a court order in the 
Panda case to submit to an IME. 
 
On the face of the complaint, this allegation is completely covered by the litigation privilege 
codified at Civil Code § 47.  The privilege applies to publications and communications: 
"(1) made in judicial or quasi-judicial proceedings; (2) by litigants or other participants authorized 
by law; (3) to achieve the objects of the litigation; and (4) that have some connection or logical 
relation to the action."  (Brown v. Kennard (2001) 94 Cal.App.4th 40, 45.)  “Ordinarily, privilege 
must be pleaded as an affirmative defense.  [Citation.]  But where the existence of the privilege 
is shown on the face of the complaint, it may be raised by general demurrer.”  (Pavlovsky v. 
Board of Trade (1959) 171 Cal.App.2d 110, 113.) 
 
“California courts have given the privilege an expansive reach.”  (Rubin v. Green (1993) 
4 Cal.4th 1187, 1193.)  “Because the policy goal of encouraging free access to the courts by 
discouraging derivative litigation is paramount, California courts have extended the litigation 
privilege beyond the defamation context to preclude numerous other tort actions.”  (Brown v. 
Kennard (2001) 94 Cal.App.4th 40, 45.)  “It is well settled that the litigation privilege bars causes 
of action for intentional infliction of emotional distress.”  (Komarova v. National Credit 
Acceptance, Inc. (2009) 175 Cal.App.4th 324, 341.)  The only exception has been for malicious 
prosecution actions.  (Rubin v. Green (1993) 4 Cal.4th 1187, 1193-94.) 
 
The litigation privilege “applies without regard to ‘motives, morals, ethics or intent.’  [Citation.]  
The litigation privilege is simply a test of connectedness or logical relationship to litigation.”  
(Feldman v. 1100 Park Lane Associates (2008) 160 Cal.App.4th 1467, 1490.)  Moreover, 
“[c]ommunications made in connection with litigation do not necessarily fall outside the privilege 
simply because they are, or are alleged to be, fraudulent, perjurious, unethical, or even illegal.  
This is assuming, of course, that the communications are ‘logically related’ to the litigation.”  
(Kashian v. Harriman (2002) 98 Cal.App.4th 892, 920.)  Plaintiff has not shown, and indeed 
does not argue, that the communications were not related to the litigation. 
 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   09/18/20 

 
 

- 16 - 

Leave to amend is denied because it is evident that plaintiff cannot get around the privilege for 
the acts he alleges against defendants. 

  

17.  TIME:  9:00   CASE#: MSN20-0420 
CASE NAME: PETITION OF LUTHJE & EAST 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The proposed minor’s compromise is approved. 
 

  

18.  TIME:  9:00   CASE#: MSN20-0482 
CASE NAME: IN RE 204 COMPTON CIRCLE, APT. C, SAN RAMON 
HEARING ON CLAIM FOR SURPLUS FUNDS 
FILED BY JAMES W. GOSEN JR., CEECU JU LIU 
* TENTATIVE RULING: * 
 
It appears from the Court’s file that this relief was already granted on August 21.  No order after 
hearing has been received, however. 
 

  

19.  TIME:  9:00   CASE#: MSN20-1029 
CASE NAME: LAW OFFICE OF ETHAN M. WEISINGER  VS.  HARISH YELURI 
HEARING ON PETITION TO CONFIRM ATTORNEY-CLIENT FEE ARBITRATION AWARD 
FILED BY THE LAW OFFICES OF ETHAN M WEISINGER INC. 
* TENTATIVE RULING: * 
 
Petitioner’s unopposed petition to confirm the arbitration award is granted. 
 

  

20.  TIME:  9:00   CASE#: MSN20-1109 
CASE NAME: RE F. TUAUMU 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF PAYMENT RIGHTS 
FILED BY PEACHTREE SETTLEMENT FUNDING, LLC 
* TENTATIVE RULING: * 
 
The proposed transfer is approved. 
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21.  TIME: 10:00   CASE#: MSC17-02500 
CASE NAME: SPARKMAN VS. RANA 
SPECIALLY SET HEARING ON: TRIAL-SETTING CONFERENCE 
SET BY THE COURT 
* TENTATIVE RULING: * 
 
Counsel and pro-per party to appear by CourtCall at 10:00 to discuss the future course of 
this case and possible trial dates.  The Court does not know if the parties have met with a 
settlement mentor as ordered on the last hearing date. 
 

  

22.  TIME: 10:00   CASE#: MSC18-00452 
CASE NAME: BRIDGES VS. DOE 1 
JURY TRIAL - SHORT CAUSE / 10 DAY(S) 
* TENTATIVE RULING: * 
 
Counsel to appear by CourtCall at 10:00 to discuss setting a trial date.  The Court has 
received the parties’ stipulation to vacate the present trial date, which the Court readily agrees 
to.  The requested date, however, is not now available.  If the parties want to be first-out on 
their trial date, it appears that the date would be well into next spring at best – though of course 
other cases set for trial may settle and free up dates earlier than that.  The Court also wants 
to discuss what ADR options may be fruitful in light of the partial settlements in the case and 
the recent law-and-motion rulings. 
 

 

 


